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TAGS: EVIN 

SUBJECT: FISCHBACH KAJAKI POWER PLANT CLAIM 

REF: (A) KABUL 5415; (B) STATE 118663; (C) KABUL 1850; 

(D) KABUL 5171; (E) KABUL 5236. 

1 . RE REF (A) PARA 2, ASSUMPTION CORRECT. CONTRACT 8283 
(KAJAKPOWER PLANT) EXTENDED TO SEPTEMBER 13, 1977, AND 
CONTRACT 8719 (KAJAKAI TRANSMISSION LINE) EXTENDED THROUGH 
DECEMBER 1977. 

2. BILL FRASER OF AID INFORMED OPIC 8/22 THAT WPA CHIEF 

HAS QUOTE RECEIVED MINISTERIAL AUTHORIZATION UNQUOTE FOR 
PAYMENT OF APPROXIMATELY $540,000 ON QUOTE UNDISPUTED UN- 
QUOTE PORTION OF FOI POWER PLANT CLAIM. AND IS PREPARING 
LETTER TO AID REQUESTING ALLOCATION OF THAT AMOUNT. FOI 
WASHINGTON COUNSEL ADVISED OPIC 8/22 THAT FOI WILL ACCEPT 
THIS SETTLEMENT OF UNIT COST CLAIM. 
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3. THE REMAINING UNRESOLVED PORTION OF CLAIM, I.E., THAT 
CONCERNING EXTENDED OVERHEAD, MUST BE RESOLVED QUICKLY BE- 
CAUSE OF TWO IMMINENT DEADLINES. FIRST, IF BY SEPTEMBER 30 
GOA HAS NEITHER (A) SUBMITTED REQUEST FOR BALANCE OF FUNDS 
AND SPECIFIED HOW IT INTENDS TO SETTLE FOI OVERHEAD CLAIM 
OR (B) AGREED TO SUBMIT CLAIM TO ARBITRATION AS REQUIRED BY 
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FOI/GOA CONTRACT, THEN AID FUNDING OBLIGATION WILL EXPIRE 
AND ANY PAYMENT WILL HAVE TO COME WHOLLY OUT OF GOA'S 
POCKET. SECOND, IF BY SEPTEMBER 9 GOA HAS NEITHER AGREED 
TO SETTLE OVERHEAD CLAIM NOR AGREED TO SUBMIT IT TO 
ARBITRATION, FOI WILL PRESENT CLAIM TO OPIC UNDER CONTRACT 
8283 ON GROUNDS THAT GOA HAS FAILED FOR SIX MONTHS AFTER 
FOI HAD DESIGNATED ITS ARBITRATOR TO TAKE ANY STEPS TO 
SUBMIT DISPUTE TO ARBITRATION. AS STATED REF (B), IF OPIC 
ACCEPTS THIS FOI CLAIM, IT WILL BE LIABLE FOR FIFTY PER- 
CENT OF AMOUNT ORIGINALLY CLAIMED BY FOI IN RESPECT OF 
EXTENDED OVERHEAD. THIS LIABILITY COULD EXCEED $500,000. 

4. UPON PAYMENT TO FOI, OPIC IS SUBROGATED TO FOI'S CLAIM 
AGAINST GOA. THE AGREEMENT (HEREINAFTER, THE QUOTE 
BILATERAL UNQUOTE) BETWEEN THE UNITED STATES OF AMERICA 
AND AFGHANISTAN EFFECTED BY EXCHANGE OF NOTES SIGNED AT 
KABUL JUNE 5 AND 9, 1957, ENTITLED QUOTE GUARANTY OF 
PRIVATE INVESTMENT UNQUOTE, PROVIDES AT PARAGRAPH 4 QUOTE 
THAT ANY CLAIM AGAINST THE GOA TO WHICH THE USG MAY BE 
SUBROGATED AS A RESULT OF ANY PAYMENT UNDER (AN INVEST- 
MENT) GUARANTY SHALL BE THE SUBJECT OF DIRECT NEGOTIATIONS 
BETWEEN THE TWO GOVERNMENTS. IF WITHIN A REASONABLE 
PERIOD THEY ARE UNABLE TO SETTLE THE CLAIM BY AGREEMENT, 

IT SHALL BE REFERRED FOR FINAL AND BINDING DETERMINATION 
TO (ARBITRATION) UNQUOTE. 
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5. ADDITIONALLY, SECTION 620(C) OF THE FOREIGN ASSISTANCE 
ACT OF 1961, AS AMENDED, COULD THEORETICALLY BECOME APPLI- 
CABLE SINCE THAT SECTION BARS THE PROVISION OF FOREIGN AID 
TO QUOTE ANY COUNTRY WHICH IS INDEBTED TO ANY U.S. CITIZEN 
OR PERSON FOR GOODS OR SERVICES FURNISHED OR ORDERED WHERE 
(L) SUCH CITIZEN OR PERSON HAS EXHAUSTED AVAILABLE LEGAL 
REMEDIES, WHICH SHALL INCLUDE ARBITRATION... UNQUOTE. 

6. AS POST NOTED IN PARA 3, REF (C), MWP HAS PROCEEDED 
VERY SLOWLY ON RESOLUTION OF OVERHEAD CLAIM. OPIC NOTED 
THAT MWP PAID UNIT COST OVERRUNS ON TRANSMISSION LINE 
PROJECT WITHOUT UNDUE DELAY AND IS NOW APPARENTLY READY TO 
SETTLE UNIT COST PORTION OF POWER PLANT CLAIM. ON THEORY 
GOA MAY GENUINELY DOUBT PROPRIETY AND VALIDITY OF EXTENDED 
OVERHEAD TYPE REPEAT TYPE OF CLAIM, TWO OPIC REPS ACCOM- 
PANIED BY MANNING SELZER, GENERAL COUNSEL OF U.S. ARMY 
CORPS OF ENGINEERS MET AUG 23 WITH GHULAM FAROUK 
TURABAZ, MINISTER COUNSELLOR-OF AFGHAN EMB IN WASHINGTON. 

7. SELZER AND OPIC REPS INTENTION WAS TO IMPRESS ON EM- 
BASSY NEED FOR GOA TO ADHERE TO CONTRACT TERMS AND AT 
LEAST SUBMIT OVERHEAD MATTER TO ARBITRATION LEST OPIC BE 
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REQUIRED, UPON PAYMENT OF FOI'S CLAIM UNDER CONTRACT 8283, 

TO INVOKE BILATERAL VERSUS GOA. FIVE AREAS WERE DISCUSSED 
WITH TURABAZ: (1) BRIEF BACKGROUND OF CLAIM; (2) 

LEGITIMACY OF EXTENDED OVERHEAD AS A TYPE OF CLAIM; (3) 
CONTRACTUAL DUTY OF GOA TO ARBITRATE; (4) OPIC'S CON- 
TRACTUAL DUTY TO PAY FOI; AND (5) OPIC'S LEGISLATIVELY 
MANDATED, I.E., STATUTORY DUTY TO PURSUE CLAIM WITH GOA AS 
PROVIDED IN BILATERAL ONCE FOI HAD BEEN PAID. OPIC REPS 
RIGOROUSLY AVOIDED ANY ARGUMENT ON MERITS OF AMOUNT 
REPEAT AMOUNT OF FOI CLAIM. 

8. UNCLEAR HOW MUCH OF PRESENTATION REGISTERED WITH 
TURABAZ. OPIC REPS MADE LOW KEY REQUEST THAT IF HE AND 
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AMBASSADOR AGREED WITH OPIC POINTS THEY RECOMMEND TO GOA 
AND MWP SIMPLY THAT MWP AT LEAST SUBMIT TO ARBITRATION 
WITHOUT FURTHER DELAY. TURABAZ DID AGREE TO PASS ON TO 
MWP THE POINTS OPIC MADE WITH IMPLICATION THAT EMBASSY 
FELT ACTION ON THE MATTER SHOULD BE TAKEN BY MWP. 

9. IN VIEW OF PROXIMITY OF SEPT 9 DEADLINE, POSSIBLE TEN- 
DENCY OF MWP TO SIT ON ITS HAUNCHES AND TAKE A BREATHER 
AFTER SETTLING UNIT COST ASPECT OF POWER PLANT CLAIM, AND 
UNDESIRABLE EFFECT OF OPIC'S INHERITING FOI CLAIM, OPIC 
REQUESTS AMBASSADOR'S FURTHER ASSISTANCE IN INDUCING MWP BY 
SEPT 9 TO EITHER SETTLE OVERHEAD CLAIM OR SUBMIT IT TO 
ARBITRATION. 

10. OPIC SUGGESTS MOST SIGNIFICANT TALKING POINT MAY BE THE 
SMALL PROBABLE COST OF SETTLEMENT TO GOA. FRAZER STATES 
$1,100,000 LEFT IN AID KAIAKI FUND, $200,000 OF WHICH EAR- 
MARKED FOR PAYMENT OF ENGINEERING CONTRACT CLAIM. IF 
$540,000 PAID FOR UNDISPUTED, I.E., UNIT COST OVERRUN, 

CLAIM BALANCE AVAILABLE FROM AID FOR PAYMENT OF FOI'S EX- 
TENDED OVERHEAD CLAIM WILL BE $360,000. FRAZER ALSO ESTI- 
MATES THAT BECAUSE OF HIGHLY CONCESSIONAL TERMS OF LOAN, 

IT IS EQUIVALENT TO AN OUTRIGHT GRANT OF 65 PERCENT OF LOAN 
AND TO A LOAN ON COMMERCIAL TERMS FOR THE REMAINING 35 
PERCENT. FOI COUNSEL ADVISES THAT CURRENT FOI OVERHEAD 
CLAIM IS $460,000 AND 1 1 MILLION AFGHANIS (APPROX $250,000) 

VERSUS GOA'S OFFER OF $21 1,000 AND 6 MILLION AFGHANIS 
(APPROX $136,000). THE ENTIRE AMOUNT OF THE TOTAL GOA BID 
($347,000) IS COVERED BY THE BALANCE IN THE AID KITTY 
($360,000) WHICH, BY FRAZER'S CALCULATIONS, MEANS THAT 65 
PERCENT OF THE GOA OFFER IS BEING FUNDED BY A VIRTUAL GRANT. 
CONSEQUENTLY, IT COULD BE ARGUED THAT IN THE OVERHEAD 
SETTLEMENT GOA IN ESSENCE WILL BE PAYING 35 PERCENT OF THE 
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FIRST $360,000 OR $126,000, PLUS 100 PERCENT OF ANY ADDI- 
TIONAL SETTLEMENT AMOUNT. 

1 1 . THE FOI CLAIM - GOA OFFER GAP IS $363,000. ASSUMING 

GOA OFFERED AN ADDITIONAL $125,000, GOA'S TRUE SETTLEMENT 
COST WOULD BY THIS REASONING BE ONLY $126,000 PLUS 
$125,000 OR $251,000. IF, ON THE OTHER HAND, GOA NEITHER 
SETTLES NOR ARBITRATES BY SEPT 9, OPIC WILL HAVE A CLAIM 
AGAINST GOA FOR APPROXIMATELY $500,000, 1.E., THE AMOUNT 
OPIC MAY HAVE TO PAY FOI, AND AFTER SEPT 30 NO PART OF THAT 
AMOUNT WILL BE AVAILABLE FROM AID FUNDS. ECONOMIC LOGIC 
THEREFORE SUGGESTS THAT GOA SHOULD EITHER SETTLE OR 
ARBITRATE BY SEPT 9. 

12. USE OF GOA COUNTEROFFER FIGURE OF $125,000 IN PARA 1 1 

IS PURELY CONJECTURAL ON OPIC'S PART AND NOT MEANT TO IMPLY 
FOI ACCEPTANCE OF THAT AMOUNT. ALSO STATEMENTS THAT AS OF 
SEPT 9, OPIC WILL HAVE TO PAY FOI ARE BASED ON A QUOTE 
WORST CASE UNQUOTE SCENARIO. IN FACT THERE ARE A NUMBER 
OF DEFECTS IN FOI'S CLAIM AGAINST OPIC WHICH RENDER ITS 
VALIDITY QUESTIONABLE. NEVERTHELESS, OPIC IS OPERATING 
ON ASSUMPTION FOI WILL INDEED PRESENT CLAIM SHORTLY AFTER 
SEPT 9. 

13. OPIC URGENTLY REQUESTS POST'S ADVICE AS TO WHETHER 
AMBASSADOR CAN MAKE FOREGOING POINTS, AND OTHERS HE DEEMS 
GERMANE, TO FORNMIN OR MWP. AS HE DEEMS APPROPRIATE. OPIC 
PREPARED TO FORWARD ALL DATA AND SUPPORTING MATERIAL AND/OR 
PERSONNEL AMBASSADOR MAY REQUEST. 

14. OPIC WOULD ALSO APPRECIATE POST'S CANDID EVALUATION 
(A) OF ADEQUACY (E.G., BEYOND WRITING LETTERS TO MWP) OF 
FOI'S EFFORTS TO BRING MWP INTO MEANINGFUL, GOOD FAITH 
NEGOTIATIONS, INCLUDING FOI EFFORTS, IF ANY, TO EDUCATE 

MWP ON VALIDITY AND LEGITIMACY OF OVERHEAD AS A TYPE REPEAT 
TYPE OF CLAIM; AND (B) OF SUITABILITY OF GIVENS AS NEGOTI- 
CONFIDENTIAL 

CONFIDENTIAL 

PAGE 06 STATE 204918 

ATOR. OPIC CONCERNED THAT CLAIM SETTLEMENT DELAY IN PART 
CAUSED BY INSUFFICIENT FOI EFFORTS, OTHER THAN LETTERS, TO 
BRING GOA REPS TO THE TABLE AND BY FACT THAT GIVENS, WHILE 
DOUBTLESS COMPETENT CONSTRUCTION OPERATIONS MANAGER, IS NOT 
TRAINED NEGOTIATOR. 

15. OPIC ALSO REQUESTS IT BE PUT ON MAILING LIST FOR ALL 
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CABLES RE KAJAKAI. FOR EXAMPLE, OPIC HAS NEVER SEEN 
REF (D) AND WAS NOT ON DISTRIBUTION FOR REF (E) WHICH IT 
HAD TO GET FROM FRASER. 

16. OPIC APPRECIATES POST’S CONTINUING COOPERATION THIS 
MATTER AND WELCOMES POST COMMENTS AND RECOMMENDATIONS RE 
RESOLUTION OF PROBLEM. CHRISTOPHER 
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